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SUMMARY OF 
FACTS

The marriage between the appellant and the first respondent took place in 
1950  and a child was born of the marriage. After the birth of the child, the 
wife was taken away from the appellant by her parents. All the efforts by 
the husband to get  his wife back failed and therefore the appellant filed a 
suit before the Munsif’s Court, Calicut, for restitution of conjugal rights 
in 1959. The wife responded, originally with a suit for mahr and return of 
ornaments, three years later with a petition for divorce on the grounds of 
non-maintenance  and  cruelty.  The husband  was granted  a  decree  for 
restitution subject to payment of mahr and the wife’s divorce petition 
was dismissed in 1963. By that time the marriage had clearly broken down 
for a long time and it  is evident that the court decrees did not match the 
social relity on the ground (Pearl and Menski, 1998: 309).  

The wife afterwards took the advice of D. W. 1. (a ‘Maulvi1) who was said 
to be well-versed in Islamic theology  unilaterally divorced her husband, 
apparently  by  means  of  'Faskh' without  the  husband's  presence  or  his 
consent  and  she  entered  into  another  marriage with  the  second 
respondent.  The  appellant  therefore  brought  this  complaint  before  the 
District Magistrate's Court stating that the first respondent has committed 
an offence of bigamy and the other accused abetted the crime. 

The learned District Magistrate held that the first accused could divorce 
her husband by Faskh. He also held that even if divorce by Faskh is not 
valid in law, she cannot be deemed to have committed an offence as she 
was  protected  by  the  advice  given  by  D.  W.  1.  All  the  accused  were 
acquitted. It  is against this  acquittal that the present appeal is filed at 
High Court. 

1) Whether a Muslim woman can repudiate her marriage de hors2  the 

1 A Maulvi is an honorific Islamic title  given to Sunni Muslim religious scholars. He is an expert in Islamic law. 
2 Hors means: without; foreign to; out of the agreement, record, will, or other instrument.



LEGAL 
REASONING

provisions of the Dissolution of Muslim Marriages Act 1939?

Judge V. Khalid:  “My reply is in the negative. According to me, under no  
circumstances can a Muslim marriage be dissolved at  the instance of the 
wife, except in accordance with the provisions of the Act.” (para 1) 
“The only occasion when a wife can perhaps resort to repudiation without  
intervention  of  Court  is  while  pronouncing  Talak-i-Tafweez,  which  is  a  
divorce effected by the wife on the strength of a delegation toy the husband  
contingent  on the happening of  an event  or  subject  to  other  reasonable  
conditions not opposed to the principles of Muslim Law.” (para 12)
Since Mughal times a provision known as haq talaq ba tafweez or tafweez-
e-talaq has been recognized by Muslim law. This means a delegated right of 
divorce vested in the wife which the wife can exercise herself to end the 
marriage without reference to the husband’s wishes.
To a large extent,  in substance, it places the wife on an equal footing 
with the husband in the matter of divorce. Thus either party can at will 
end an unwanted union.3

“'Faskh' means dissolution and it is not a ground on which marriage between 
a Muslim woman and man can be dissolved. To repudiate the marriage by  
'Faskh' without the intervention of a Court is opposed to the law of the land.  
It  was to prevent such abuses that the Act has been enacted. If without  
intervention  of  Courts,  marriage  can  be  dissolved  by  the  unilateral  
repudiation  by  the wife  calamitous  results  will  follow.   There  have  been  
instances  in  the  past  where  unscrupulous  fathers- in-  law or  other  near 
relatives of the wife resorted to ‘free advice’ from ‘agreeable man’  learned in  
theology to get rid of recalcitrant or poor sons-in- law but loving husbands”.  
(para 17)

2) Whether the advice given by D. W. I protected the accused in that 
they acted in good faith and bona fide provided that the repudiation by 
Faskh did not affect a legal dissolution?

Judge  V.  Khalid:  D.  W.  1  (K.  M.  Moideen  Kunhi,  well-versed  in  Islamic 
theology) has exhibited ignorance of the law of the land. If the law of the land 
can be defeated by gratuitous advice from such 'learned men', that will be 
bringing down the authority of law. The law of the land binds the commoner 
and the divine alike. (para 24)
“If all unsuccessful wives before Courts can seek shelter under an advice  
given by a 'learned man' and violate the provisions of law and disobey the  
decrees of Courts, we will be bringing down the authority of law and dignity  
of Courts. I have therefore no hesitation in holding that the repudiation of  
marriage by Faskh by the first respondent has no legal sanction and in spite  
of the alleged Faskh, the marriage between P. W. 2 (the appellant) and the  
first respondent continued.” (para 17)

CONCLUSION
It was held that a Muslim woman cannot repudiate her marriage outside the 
provisions of the Dissolution of Muslim Marriage Act 1939. The repudiation 
of marriage by Faskh, by the first respondent has no legal sanction and the 
marriage between the appellant and the first respondent continued. 
Thus, both the respondents were held to be guilty. The first accused was 
guilty for the offence under Section 494. Indian Penal Code and the second 
accused is guilty for the offence under Section 494 read with Section 109, I. 
P. C. 

3  Caroll Lucy & Kapoor Harsh, “Talaq-i-Tafwid: The Muslim Women’s Contractual access to Divorce” (Women living under Muslim 
Law, 1996) pg 23



RESOURCES Section 2 of the Dissolution the Muslim Marriages Act 1939 (hereinafter 
referred to as ‘The Act’)

Section 109,  494 of the IPC 

Scriptures:
On women’s rights to divorce

Reference to Quran 2:228
“And women have rights similar to those against them in the just manner” 
The Quran has given similar rights in marital relationships, to both men and 
women.  Khalid,  J.  in the present case, mentioned this particular verse to 
give a background on how Islam historically has given rights to both women 
and men in a matrimonial bond. This is noteworthy, because this was an 
alien  concept before Islam was introduced.  The judge further  noted that, 
‘Muslim  jurists  did  not  recognise  the  rights  of  wives  to  claim  divorce,  
although the Quran had clearly recognised such rights in them’(p.177). This 
triggered the need to enact a statute like the Dissolution of Muslim Marriage 
Act 1939. 

Reference to Quran 2: 229
"Then if you fear that they cannot keep within the limits of Allah, there is no  
blame on them for what she gives up to become free thereby". 
Here, “limits of Allah” refers to fulfilling marital obligations. According to the 
Quran, if either of the parties fail to fulfil the marital obligations, the woman 
alone should not be blamed for the marriage coming to an end. 

LANDMARK 
PRECEDENTS

On the applicability of The Dissolution of Muslim Marriages Act 1939  

Rohini Kumari vs. Harendra Singh4 
“It is well known that when a particular branch of law is codified it is intended  
that the object essentially is that on any matter specifically dealt with by that  
law  it  should  be  sought  for  in  the  codified  enactment  alone  when  any  
question arises relating to that matter" (para 13) 
According to Judge V. Khalid, “this is the guiding principle in construing the  
Act. (Dissolution of Muslim Marriages Act 1939)” 
This supports the judgement in the sense that in order to obtain divorce, a 
woman  should  act  within  the  provisions  of  the  act  because  the  act  is 
exclusively codified to deal with the matter of divorce. It is not possible to 
travel beyond it and decide the rights of parties (para 13). 

Abdul Ghani vs. Sardari Begum5 
“It must be remembered that the suit was for dissolution of marriage and the  
plaintiff could not be held entitled to a decree until she had made out her  
claim under Section 2 Dissolution of Muslim Marriages Act (Act 8 of 1939).  
In a case of this kind it is the Court which has to perform the functions of a  
Qasi and it is the pronouncement of the Court which dissolved the marriage 
and that function could not be delegated by the Court to anyone else either  
by arbitration or even by accepting the statement of a witness even with the  
consent of a party... “ (para 18)

41972 Ker HC(Notes) 50
5AIR 1945 Lah 183



This establishes the fact that the power to dissolve a marriage, lies only with 
the court and under no circumstances it can be assigned to any other person 
even if the parties to a marriage agree to it. 

State v. Mohammed Alim Sahib6

"A Muslim wife belonging to Shafei school can dissolve her marriage without  
the  intervention  of  a  Court  of  law  on  the  ground  of  the  inability  of  the  
husband or that he has been neglecting to maintain her for a long time."
This case lays down the principle that in the absence of an enactment like 
the Act in question dissolution of marriage at the instance of Muslim wife was 
possible without the intervention of Court.
However,  this  case was in  the erstwhile  Travancore-Cochin area,  where, 
when the case was being decided, the act was not extended. The court in 
the above mentioned case, observed the need for extension of the Act to the 
Travancore-Cochin area. 

On advice given by Religious heads and their applicability

K. P. Ahmed Koya v. K. P. Amina Beebi7

Sadasivan. J. held that the parties before Court were acting under an advice 
given by the kazi of Kozhikode who was the undisputed religious head of 
Muslims of Kozhikode.  (para 22)
Judge  Khalid  in  our  present  case  observed  that  this  can  be  applied  on 
Ahmed Koya case as the facts support this judgement. In the present case, 
however, the Judge opined, ignorance of law cannot be pleaded. The wife 
knew that her remedy was in a court of law. She cannot turn around and say 
that she relied on the advice of D.W. 1. 

ISLAMIC 
EXPERTS/ 
AUTHORS 
CITED

1) On legislative history of the Act: Pertaining to the Hanafi school of 
Law

"The question of protection of Muslim Personal Law" in Urdu by Shri 
Mahamood Thahir.  Associate  Research Professor  at  the  Indian  Law 
Institute, New Delhi, at page 30:

"The Dissolution  of  Muslim Marriages  Act  is  an  important  enactment  for  
Indian Muslims. Indian Courts did not recognise any right in Muslim women  
to obtain divorce from their husbands, according to Hanafi  jurisprudence,  
whatever be the difficulties these ladies had to undergo. If  a Muslim wife  
became apostate by conversion into  another  faith  her  marriage with  her  
husband  stood  automatically  dissolved.  Several  instances  were  reported 
from different, parts of India of Hanafi women resorting to conversion from  
Islam into another religion finding it difficult to extricate themselves from the  
marriage  bond  with  their  husbands  and  thus  dissolving  the  marriage  by  
apostasy.” 

It  was cited in  the judgment  to highlight  the plight  of  women and why a 
legislative provision was necessary to give women the right to divorce her 
husband unilaterally. 

Islamic Law in the Modern World by J. N. D. Anderson, page 26:
"It  was the miserable lot  of  Muslim wives that first prompted, and indeed  

6  1950 Ker LT 472
7  1972 Ker LJ 189



forced the extension of the principles of reform to the sacred sphere of the  
family  law.  For  a Muslim wife according to the most  authoritative Hanafi  
opinion had no right to a judicial dissolution of her marriage even if deserted  
by her husband for year after year, or it she found herself married, without  
her knowledge, to a man afflicted with some such disease of body or mind  
as leprosy or insanity. This was an intolerable position .."

'Muslim Marriage and its Dissolution' by Shri R. B. Sethi:
"One of the principal reasons there were several which led to the enactment  
of Act 8 of 1939 was the existence of controversy as to whether a Hanafi  
marriage could be dissolved on the ground that the husband had failed to  
maintain his wife.”

2) On the interpretation of the word “faskh” 

Dictionary of Modern written Arabic by Hanswehr : 
"cancellation, abolishment, recision revocation, abrogation, annulment etc."

Muslim Law by Tyabji at page 143, note No. 5, it is stated: 
"In Arabic. Faskh equals to annulment, or cancellation or judicial recision of  
contract."  and  at  page  194  beneath  Section  211,  it  is  observed  as 
"dissolution of marriage by Courts: by Faskh".

In the book , on Muslim Marriage and its Dissolution' by Shri R. B. Sethi  
at page 78, it is said:
“Kinds of divorce ...(7) Faskh cancellation of marriage or judicial or juridical  
separation."

COMMENTARY This case deals with the issue of a Muslim woman divorcing her husband 
outside the provisions of the Dissolution of Muslim Marriages Act 1939. It 
elucidates a number of other topics too, particularly “Faskh” and Judge V. 
Khalid also delves into the legislative history of the DMMA 1939, explaining 
why and how the Act came into force and why it should be strictly adhered 
to. 

There have been instances where resort were made to repudiation of the  
marriage by 'Faskh',  without the intervention of Courts.  There have been  
serious abuses of this right. Relatives resorted to this method to get rid of a  
recalcitrant son-in-law even without the consent of the wife. The Act gave a  
quietus to these problems and codified the grounds on which Muslim wives  
could get divorce irrespective of the sect to which they belonged. After the  
Act, divorce can be effected only by taking recourse to its provisions and  
under no circumstances can a marriage be dissolved at the instance of the  
wife except under one or other of the provisions of the Act (para 6).
 
Thus, the implications of men’s welfare have also been looked into by the 
Judge.  If  Muslim  marriages  were  allowed  to  be  dissolved  by  “Faskh”, 
according to the learned judge, it would lead to serious abuse by the wife’s 
relatives and the husband is forced to opt out of a marriage against his will. 

As Pearl and Menski (1998) have pointed out, this decision bears a number 
of incorrect statements. Justice Khalid seems very keen to point out that the 
only way for women to divorce in Islam is under the provisions of DMMA 
1939. 



But, ‘(i)t is not correct, as suggested by the judge, that after the 1939 Act  
divorce at the instance of the wife must inevitably be processed by a civil  
court. In fact, the example of the  talaq-i-tafwiz is referred to by the judge  
himself as an exception from this general rule (p.178). One could also refer  
to the concept of  mubaraat, the mutual agreement to divorce, which does  
not require court intervention (Diwan and Diwan (1991), p. 87) . One could  
think of several other modes of dissolving a marriage, including right under  
local customary laws. Significantly, Khalid J., assumed that because the law 
had been codified, it now covered every scenario of a Muslim wife seeking  
divorce. This appears to be wrong interpretation, since the rationale of  
the 1939 Act was to enlarge the right of Muslim wives to seek divorce,  
not to restrict pre-existing local or customary rights (...)’ (1998:310). 

Also, ‘Khalid J. is clearly mistaken to assume that the 1939 Act prohibited  
any form of extra-judicial dissolution of a marriage. The judge should have  
reflected  more  deeply  on  the  fact  that  the  state  law  created  additional  
grounds  for  Muslim  wives  to  seek  divorce.  This  is  very  different  from  
assuming that it took away rights which Muslim wives already had in this  
regard. (...) It is therefore submitted that the judge was a little too concerned  
about  the disadvantaged position of  the son in  law before him. A proper  
course of action for the judge would have been to enquire whether the wife  
in the present case had been forced out of the marriage’ (Pearl and Menski, 
1998: 311). 

This case illustrates the fact that the Indian Courts do not easily validate 
extra-judicial means to obtain divorce. It stresses upon the need to act within 
the provisions of the Act. This case is important as it attempts to strengthen 
the  legislative  means  vis-a-vis  the  words  of  a  “religious  learned  man”. 
Further, it shows that very often the realms of religious based personal laws 
and  secular  laws  can  merge  and  it  is  upon  the  courts  to  decide  the 
appropriate relief depending on the facts and circumstances of each case. 
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