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SUMMARY OF 
FACTS

• The parties  to  the suit  were  married  according to  Muslim rites  in 
1995.  Due  to  constant  threats  from  the  husband,  the  wife  was 
forced to leave her matrimonial home in March, 1996. Meanwhile, 
the  husband  had  remarried  and  refused  to  maintain  despite 
having sufficient means.
 

• In 1997, she filed a maintenance petition invoking S. 125 of the 
Code of Criminal Procedure, 1908. Despite the order of the court 
for payment of maintenance  at the rate of Rs.500/- per mensem, 
the  husband  did  not  make  such  payments.  By  2000,  she  had 
obtained a decree of divorce from the Munsiffs Court. She quantified 
the claim for Rs. 3,00,000/- towards reasonable and fair provisions; 
Rs. 4,500/- as maintenance for three months iddat (Hedaya defines 
Iddat as follows: “the term of probation incumbent upon a woman in  
consequence of the dissolution of marriage after carnal connection.”  
It  has  been  further  said  in  the  Hedaya  that  ‘the  most  approved  
definition  of  Iddat  is,  the  term by  the completion  of  which a new 
marriage is rendered lawful.’) period, at  the rate of Rs.  1,500/-per 
month;  Rs.105/-as  Mahr;  Rs.  2,25,000/-being  the  value  of  75 
sovereigns and also for return of Rs. 1,00,000/- as gift given on her 
behalf by her father to the bride groom.

• The  husband  contended  that  the  claim  raised  in  the 
maintenance case was misconceived, as the wife had remarried 
long ago before the claim was preferred. He also contended that 
she had failed to perform iddat and therefore became disentitled to 
get the benefits as claimed. He denied his subsequent marriage and 
further pleaded that he was earning only a meager income.



• The Magistrate ordered that maintenance during the iddat period, at 
the rate of Rs. 1500/-, for three months was payable. For computing 
entitlement for a reasonable and fair provisions and maintenance, it 
was held that a payment calculated at Rs. 1500/- per month for sixty 
months, coming to Rs. 90,000/- would take care of fair provision for 
life's necessities.  He also ordered that  the husband was bound to 
return the gift amount of Rs. 1, 00,000/- received from his father-in-
law plus the value of  gold ornaments,  kept  back valued at  Rs.  2, 
25,000/- (75 sovereigns).

• The  husband  challenged  the  above  orders,  both  regarding  the 
maintenance awarded and also the fair provisions allowed. Dispute 
was regarding the mahr amount and also the value of the gift 
and properties which had been alleged as appropriated after the 
marriage.

• The matter was referred to a single Judge (Justice Basant) but since 
there were conflicting judicial precedents, it  was later referred to a 
Division Bench for authoritative pronouncement.

LEGAL 
REASONING

1) Whether subsequent remarriage of a divorced woman has any effect/ 
impact in prescribing the amount of maintenance and fair provision, 
referred to in S. 3 of the Muslim Women (Protection of Rights on 
Divorce) Act, 1986?

Justice Ramachandran has laid down, “A provision in a statute is not to be  
construed in isolation, and we have necessarily to look deeper. Under S. 4  
of the Act … this, of course, is an indication to presume that the husband  
will  have  no  obligation  to  maintain  her,  after  the  period  of  iddat.  For  
obvious  reason,  such  benefit  is  not  claimable  or  made  available  to  a  
divorced woman, who is married, which thereby is sufficient to show that,  
after  a  remarriage,  fresh  resources  would  have  opened  up  to  her.  A 
remarriage is therefore considered as a relief to a divorced woman. 
Therefore,  although limits  have not  been prescribed,  legislative interest  
appears  to  be  clear  that  when  the  matter  comes  to  the  adjudicating  
authority, he has to act in obedience to the provisions of the statute, in  
conformity with the prescriptions under S. 3(3).” (Para 26)

 
Justice Ramachandran also points out that according to the decisions in 
both  Nizar and Rasiya’s case; a remarriage becomes a relevant criterion 
for  adjudging  the  compensation  package.  According  to  him,  such  an 
interpretation viz.  that  a remarriage would also be a criterion while  the 
enquiry is made under S. 3(3) is decipherable from the provisions of the 
Act.

 
He further lays down that, “Remarriage has only a limited impact on the  
claim, and that too only in the matter of fixation of a fair provision. 
Likewise, a remarriage of divorced woman will not confer a cause of action  
for  the  former  husband  for  a  direction  for  regurgling  the  benefits  



ordered/paid, as the statute has not envisaged such a contingency.” 
 

He  also  points  out  that  when the liabilities  are  enquired and adjudged 
under  a  special  enactment,  by  indirect  methods,  the  benefits  payable 
cannot be withheld or recovered.

 

2) Whether a divorced woman is entitled to receive anything more than 
the arithmetical equivalent of the maintenance which she would be 
entitled from the date of divorce to the date of remarriage under S. 3(a) 
of the Act?

In the instant case, Justice Ramachandran has laid down, “…in respect of  
the claim in respect of the gift, and the gold ornaments, the demands have  
the characteristics of civil claims… the respondent might be correct when  
she stated that she was given adequate gold ornaments, in the form of  
gifts.  But,  it  is  improbable  that  when  she  had  walked  away  from  the  
husband's residence, she would have gone empty handed. The evidence  
is scanty, and efforts have not been there to substantiate the averments.  
Against her earlier claim for 75 sovereigns, she had stated that what were  
given was only fifty sovereigns. In the interest of fair play, we direct that  
the former husband will have the liability to pay a sum of Rs. 1, 50,000/-  
towards  the  claim,-calculating  the  price  of  gold  at  Rs.  3000/-  per  
sovereigns and for fifty sovereigns remaining as not returned.” (Para 28)
“In the matter of the gift of rupees one lakh, there should have been better  
evidence and we cannot  overrule  exaggeration.  Even according to the  
divorced wife, it was given by her father, directly. He has not come and  
substantiated the claim. Further,  we cannot  but  observe that  there was 
inordinate delay in filing the case. At that time, she was married, but the  
averments  were  made  as  if  she  was  a  destitute.  It  was  not  factually  
correct.  It  could even amount to harassment.  No amounts towards the  
above claim are therefore payable.” (Para 29)
The  judge  explains  the  rationale, “The  right  for  reasonable  and  fair  
provision also is indefeasible, subject only to the means and ability  
for  shouldering  the  burden  by  the  former  husband.  The  further  
stipulation that this has to be determined within one month from the  
date of the application also is meaningful.”

CONCLUSION
The revision petition was disposed off with suitable modifications to the order 
passed by the First Class Magistrate. 

LANDMARK 
PRECEDENTS

Effect  of  subsequent  marriage  of  the  divorced  wife  on  quantum of 
maintenance

• Majitha Beevi v Yakoob1

In the above mentioned case, Justice Shafi had laid down, “…even though 
reasonable and fair provision is to be made by the former husband to the  
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divorced woman within  the period of  iddat,  if  the husband has already 
made such reasonable and fair provision even during the subsistence of  
the marriage, it will be a factor to be taken into account while considering  
the  issue  of  reasonableness  in  the  fair  provision  to  be  made  to  the  
divorced wife.”
In the instant case, the above principle has been applied to the extent that 
remarriage  of  the  divorced  wife  has  only  a  limited  impact  on  the 
claim, that too only in the matter of fixation of a fair provision.

• Aliyar v Pathu2

In  the  above mentioned case,  the Kerala  HC had laid  down,  “…besides 
paying  maintenance  to  the  divorced  wife  for  the  iddat  period,  former  
husband has to provide reasonably and fairly for the future needs of the  
divorced wife after the period of iddat till her remarriage or death…The only  
fact  to  be  considered  by  the  Magistrate  when  the  liability  of  the  former  
husband  to  make  reasonable  and  fair  provision  to  the  divorced  wife  is  
established, is the fixation of quantum as contemplated under S. 3 of the  
Act. Of course, if the wife gets remarried during the pendency of the petition,  
that fact also is a factor to be considered by the Magistrate keeping in view  
the object  and reasons in enacting the provisions of  the Muslim Women  
(Protection of Rights on Divorce) Act".
In the instant case, the judges have re-iterated the principle that remarriage 
of the divorced wife is a factor to be considered while determining the 
quantum of maintenance and fair provision.

• Nizar v Hyrunneesa3

 This was one of the two conflicting decisions underlying the issues in the 
instant case. In this case, the judges gave a very liberal interpretation laying 
down that remarriage of the divorced woman is not a criterion in fixing the 
quantum of maintenance and fair provision.
Justice Shafi laid down that S. 3 of the Act does not mention the period up to  
which the needs of a woman should be reckoned. According to him, the  
remarriage of the divorced woman is not a criterion while determining the  
reasonable  and  fair  provision  to  be  paid  by  the  former  husband  to  his  
divorced wife.  Therefore the fact  that  the divorced woman had remarried 
during the pendency of the petition filed by her, claiming reasonable and fair 
provision, is not a factor which determines the date to which she is entitled to 
reasonable and fair provision.
According to the Ld.  Judge,  the purport  of  the section is that  the former 
husband should make reasonable and fair provision to his former wife at the 
time of the divorce or at least within the period of iddat. Once the former 
husband fails to make such provisions, he is liable to pay reasonable and 
fair provision to his divorced wife and this liability becomes absolute.
“The only fact to be considered by the Magistrate when the liability of the  
former husband to make reasonable and fair provision to the divorced wife is  
established is the fixation of quantum as contemplated under S. 3 of the Act.  
Of course, if the wife gets remarried during the pendency of the petition, that  
fact also is a factor to be considered by the Magistrate keeping in view the  
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object  and  reasons  in  enacting  the  provisions  of  the  Muslim  Women  
(Protection of Rights on Divorce) Act". (Para 10)
In the instant case, the view taken is contrary to the principle laid down in the 
above-mentioned  case  as  Justice  Ramachandran  clearly  lays  down  that 
remarriage does have a limited impact on the fixation of maintenance 
and fair provision. However, the principle in Nizar’s case too lays down 
that remarriage will be a factor to be considered if the wife gets married 
during the pendency of the petition. Thus, the decision in the instant case 
is not wholly contrary to the view taken in Nizar’s case.
 

• Rasiya v State of Kerala4

This decision had come after the landmark decision of the Supreme Court in 
Danial Latifi v Union of India.
Justice Hassan Pillai held, “Supreme Court has recently held in Danial Latifi  
v Union of India, that nowhere the Parliament has provided that reasonable  
and fair provision and maintenance is limited only for the iddat period and  
not beyond that. It would extend to the whole life of the divorced wife unless  
she gets married for a second time. Thus it is clear from the law laid down  
by the Supreme Court  in the above cited decision that  the divorced wife  
herein is entitled to get reasonable and fair provision and maintenance only  
up to the date she got married for second time. In Nizar's case also this  
Court held that the factum of remarriage of the wife is also a factor to be  
considered by  the Magistrate keeping in  view the object  and reasons in  
enacting the provisions of the Act". (Para 3)
In the instant case, the above principle has been reiterated to the effect that 
remarriage is a factor to be considered while fixing maintenance and 
fair provision.

• Danial Latifi v Union of India5

The validity of  the Muslim Women (Protection of  Rights on Divorce)  Act, 
1986, which had become controversial post the  Shah Bano judgment, was 
challenged before the Supreme Court by way of a writ  petition in  Danial  
Latifi v Union of India.
The five judge bench laid down,  “A careful reading of the provisions of the  
Act would indicate that a divorced woman is entitled to a reasonable and fair  
provision for  maintenance.  It  was stated that Parliament seems to intend  
that the divorced woman gets sufficient means of livelihood after the divorce  
and, therefore, the word "provision" indicates that something is provided in  
advance for meeting some needs. In other words, at the time of divorce the 
Muslim  husband  is  required  to  contemplate  the  future  needs  and  made  
preparatory arrangements in advance for meeting those needs. Reasonable  
and fair  provision may include provision for  her  residence,  her food,  her  
clothes,  and  other  articles.  The  expression  "within"  should  be  read  as  
"during"  or  "for"  and  this  cannot  be  done  because  words  cannot  be 
construed contrary to their meaning as the word "within" would mean "on or  
before", "not beyond" and, therefore, it was held that the Act would mean  
that on or before the expiration of the iddat period, the husband is bound to  
make and pay maintenance to the wife and if he fails to do so then the wife  
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is  entitled  to  recover  it  by  filing  an  application  before  the  Magistrate  as  
provided in S. 3 (3) but nowhere has Parliament provided that reasonable  
and fair provision and maintenance is limited only for the iddat period and  
not beyond it. It would extend to the whole life of the divorced wife unless  
she gets married for a second time". (Para 28)
The Court analyzed the Shah Bano judgment and the provisions of the Act 
and conceded that the Act, appeared to be, prima facie, violative of Article 14 
of the Constitution of India which mandates equality and equal protection of 
law  to  all  persons  and  also  Article  15  which  prohibits  discrimination  on 
ground,  inter  alia,  of  religion.  It  however  observed  that  the  validity  or 
otherwise of a statute would depend on the interpretation of the same and 
the court decided to interpret it in a manner so as to uphold the validity of the 
Act  on  the  ground  that,  ‘the  Legislature  does  not  intend  to  enact  
unconstitutional laws.’
With due apology to this argument, have not the courts ever struck down 
unconstitutional legislative provisions several times? It has and the instances 
are numerous6.
Thus,  the  court  ensured  the  financial  security  of  divorced  Muslim 
women not only during the period of iddat but until they are remarried. 
The same position has been taken by the judges in the instant case.
 

COMMENTARY This case is particularly interesting from the point of view of the judiciary. On 
one hand, through various case-laws, women have been projected as the 
weaker class and in whose favor,  there should be positive discrimination. 
However, on the other hand, when it comes to fixation of maintenance and 
fair  provision,  the  Judiciary  elevates  the  bar  of  equality  and  legislative 
interest thus, highlighting the narrow approach of the Judiciary. Clearly,  the 
decision  in  Nizar’s  case  is  in  consonance  with  principles  of  social 
justice and equity as compared to the narrow interpretation given in 
Rasiya’s case.
 
Islam ‘exhorts the husband to be especially generous towards the wife’ 
and that he should not take back from her whatsoever he has given her 
‘even if it be a heap of gold.’ (Quran 4:20)
 
Concerning the quantum of maintenance and fair provision, socio-economic 
conditions, customs, traditions and individual circumstances of the spouses 
have obviously a key bearing to the issue. This, however said, the judiciary 
should realize that the community of Muslim women, particularly in India is 
not economically independent and thus putting restrictions or a limit on the 
maintenance  quantum  is  likely  to  do  injustice  to  them  in  the  long  run. 
Another thought provoking question that crops up is that if remarriage of a 
wife is a factor to be taken into consideration while fixing or computing her 
maintenance,  shouldn’t  the  Judiciary  evolve  principles  that  greater 
maintenance be awarded by men who remarry without the consent of the 
first wife or without divorcing them?
 
The judgment rendered in Danial Latifi and allied cases only glorify the rigid 
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patriarchal norms deep rooted in the society.  One however wonders why 
despite conceding that the Act appears to be violating Articles 14 and 
15 of the Indian Constitution, the Courts chose to interpret it so as to 
uphold its validity. Subjectivity cannot be ruled out in interpretations.
“Nevertheless, the question is as to whether the remarriage is wholly a  
circumstance  to  be  ignored,  as  in  very  many  cases,  the  adjudication  
process might be time consuming although the proceedings are intended  
to be of summary nature.” (Para 25)
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