
Maintenance
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COURT
India
Level  of  Court:  Supreme  Court,  on  appeal  by  certificate  from  Andhra 
Pradesh High Court.
Name of Judges: A.N. Sen, O. Chinnappa Reddy, and V.R. Krishna Iyer, JJ. 

SUMMARY OF 
FACTS

• The  appellant  married  the  respondent  in  1966  and  during  their 
conjugal life, a son was born to them. The respondent husband was 
an  Additional  Accountant  in  the  State  Bank  of  India,  and  was 
apparently quite wealthy. He neglected the appellant to an extent that 
she was driven out of her conjugal life and she sought shelter in her 
parents’ home.

• She prayed for maintenance allowance for herself and her son under 
Section  125  Cr.  P.C. and  the  Magistrate  granted  payment  of  a 
monthly sum of Rs. 250/- to the wife and Rs. 150/- to the child. The 
husband challenged this award in the  High Court and the wife was 
refused grant of maintenance under section 127 (3) (b) of the Cr. P. 
C.. However, the maintenance of the child was reduced to Re. 1.00/- 
per month. 

• Subsequently,  the respondent husband divorced the appellant wife 
unilaterally by pronouncing talaq,  and he presented a sum of  Rs. 
500/- by way of mahar and Rs. 750/- towards maintenance for the 
period  of  iddat,  and  hoped  to  be  relieved  from  the  obligation  to 
maintain the appellant. The Additional First Class Magistrate relieved 
the husband of the the grant of maintenance on the ground that he 
had paid the  mahar and  iddat dues.This order was unsuccessfully 
challenged in the Sessions Court.  Next,  the appellant  approached 
the  High  Court where  the  Division  Bench  dismissed  the  revision 
petition. Hence, the appellant approached the Supreme Court. 

LEGAL 
REASONING

1) Whether payment of dower under Mohammedan Law can be taken to 
be as maintenance money within meaning of Section 125. 

Krishna  Iyer,  J.:  […]  Cr.  P.  C.  (Section  125-127)  is  a  secular  code  
deliberately designed to protect destitute women, who are victims of neglect  
during marriage and after divorce. It is rooted in the State's responsibility for  
the  welfare  of  the  weaker  sections  of  women  and  children  and  is  not  



confined to members of one religion or region, but the whole community of  
womanhood. Secondly we must realize that Muslim law shows its reverence  
for the wife in the institution of Mahar (dower). It is neither dowry nor price  
for marriage. (para 15)

Here, Krishna Iyer,  J.  puts forth vital pointers about Sections 125-127 Cr. 
P.C. He clarifies that the the Code is not addressed to the members of one 
particular religion or area; it is a welfare legislation for the ‘whole community 
of womanhood’ and it is the responsibility of the State take upon itself the 
well-being  of  the  weaker  sections  of  women  and  children.  Secondly,  he 
states that dower/mahar is a token for the reverence that Muslim law holds 
for the wife in the institution of marriage. 
                           
Krishna Iyer, J: The quintessence of mahar whether it is prompt or deferred 
is clearly not a contemplated quantification of a sum of money in lieu of  
maintenance upon divorce. Mahar as understood in Mohammadan Law 
cannot under any circumstances be considered as consideration for divorce 
or a payment made in lieu of loss of connubial relationship.(para 17)
Krishna Iyer points out to the fact that mahr in no way can be considered as 
replacement for maintenance due to a divorced wife. 

2) Whether the payment of an amount by way of customary or personal 
law requirement will be considered in the annihilation of maintenance 
under Section 127 (3) (b) of Cr. P. C.

Krishna Iyer, J:  Under Sections 125 to 127 of the Cr.P.C. the conclusion is  
clear  that  the  liquidated  sum  paid  at  the  time  of  divorce  must  be  a  
reasonable  and  not  an  illusory  amount  and  will  release  the  quondam 
husband  from the  continuing  liability,  only  if  the  sum paid  is  realistically 
sufficient to maintain the ex-wife and salvage her from destitution which is  
the anathema of the law. This perspective of social justice alone does justice  
to the complex of provisions from Section 125 to Section 127 of the Criminal  
Procedure Code. (para 18)
 
Krishna Iyer, J., in this excerpt, states that the sum of money, paid by way of 
customary law, should be a reasonable amount, and not an ostensible one. 
Moreover,  such sum paid should be enough to maintain the ex-wife, and 
should be sufficient  for  her  sustenance.  That  he says,  is  the purpose of 
Sections 125-127 Cr. P.C., to preserve the aspect of social justice. 

Krishna  Iyer,  J:  The  payment  of  an  amount,  customary  or  other,  
contemplated by the measure must inset the intent of preventing destitution  
and providing a sum which is more or less the present worth of the monthly  
maintenance allowances the divorcee may need until death or remarriage  
overtake her. The policy of the law abhors neglected wives and destitute  
divorcees and Section 127(3)(b) takes care to avoid double payment one  
under  custom  at  the  time  of  divorce  and  another  under  Section  125.  
Whatever the facts of a particular case, the Code, by enacting Sections 125 
to  127,  charges  the  court  with  the  humane  obligation  of  enforcing  
maintenance or its just equivalent to ill-used wives and castaway ex-wives,  
only if  the woman has received voluntarily a sum, at the time of divorce,  
sufficient to keep her going according to the circumstances of the parties.  
(para 18)

The above excerpt indicates the importance of the amount given to the wife 
by  the  husband  post  divorce.  Justice  Krishna  Iyer  illustrates  that  the 



payment of such amount, whether by custom or otherwise, is to prevent the 
evil of destitution and poverty of women after the termination of marriage. 
What  is  also  significant  is  that  such  amount  should  be  sufficient  for  the 
former wife till the end of her life or remarriage alike. 
The provisions in Section 125-127 of the Cr. P.C. obliges the court to enforce 
maintenance to neglected and divorced wives, and also makes provisions to 
avoid payment by the husband twice,  once under  custom,  and the other 
under Section 125(Section 127 (3) (b)). 

CONCLUSION
The appeal was allowed. 

The conclusion is clear that the liquidated sum paid at the time of divorce  
must  be  a  reasonable  and  not  an  illusory  amount  and  will  release  the  
quondam  husband  from  the  continuing  liability,  only  if  the  sum  paid  is  
realistically  sufficient  to  maintain  the  ex-wife  and  salvage  her  from 
destitution which is the anathema of the law. (para 18)

RESOURCES
Reference to Sections 125 and 127 of the Code of Criminal Procedure.

Section 125 of the Cr. P.C. speaks of the ‘Order for the maintenance of wife,  
children and parents’, and states that a person, having sufficient means of 
sustenance, is liable to maintain his wife, children (llegitimate or illegitimate 
child, not being a married daughter) and his parents. In the present case, we 
are concerned with maintenance paid to the wife under this section.
Section 127 codifies ‘Alteration in allowance’. In this case, we are concerned 
with clause 3 (b) of the section that when an order for maintenance under 
section 125 (see,  above) is made in the case of a divorced woman, this 
amount  shall  be liable to alteration if  she has received a sum of  money 
under personal or customary law requirement at the time of divorce. 

LANDMARK 
PRECEDENTS

On  whether  the  payment  of  an  amount  by  way of  ‘customary  law’ 
requirement (see sec. 127 above) will be considered in the  annihilation 
of maintenance

• Bai Tahira v. Ali Hussain Fidaalli Chothia1

“Where the husband,  by customary payment  at  the time of  divorce,  has  
adequately provided for the divorce, a subsequent series of recurrent doles  
is  contraindicated  and  the  husband  liberated.  This  is  the  teleological  
interpretation,  the  sociological  decoding  of  the  text  of  Section  127.  The  
keynote though is adequacy of payment: which will take reasonable care of  
her maintenance.” (para 14)
“The payment  of  illusory  amounts  by  way  of  customary  or  personal  law  
requirement  will  be  considered  in  the  reduction  of  maintenance  rate  but  
cannot  annihilate the rate  unless it  is  a reasonable substitute.  The legal  
sanctity of the payment is certified by the fulfillment of the social obligation,  
not by a ritual exercise rooted in custom […]The purpose of the payment  
'under any customary or personal law' must be to obviate destitution of the  
divorcee and to provide her with wherewithal to maintain herself. The whole  
scheme  of  Section  127(3)(b)  is  manifestly  to  recognize  the  substitute  
maintenance arrangement by lump sum so paid and is potential as provision  
for maintenance to interpret otherwise is to stultify the project.” (para 15)

1 1979 SCR (2) 1975. 



The judge in deciding the question (b) upheld the principle established in the 
above  case,  which  is  that  payment  of  an  amount  by  way  of  customary 
requirement  will  be  considered  in  the  annihilation  of  maintenance under 
Section 127 (3)  (b)  of  Cr.P.C only if  such amount is  reasonable and not 
illusory. 

• Hajeben Suleman and Anr. v. Ibrahim Ganadbhai and Anr. Guj. 
L.R.18 1977

“We are concerned with the interpretation of Sub-section (3) of Section 127,  
more particularly Clause (b) thereof. Evidently, this provision which seeks to  
confer power on the court to cancel an order of monthly allowance passed  
by it in certain specified contingencies, has to be confined strictly within the  
narrow limits laid down by Sub-section (3). This is because the provision for  
maintenance  of  wives,  whether  married  or  divorced,  who  are  unable  to  
maintain themselves is a social  welfare measure applicable to all  people  
irrespective of caste, creed, community or nationality.” 
The judge in deciding the question (b) upheld the principle established in the 
above case, that sub-clause (b) is subject to section 127 (3) of the Cr. P. C. 
Therefore, the provision empowers a court  to cancel an order of monthly 
allowance only if subsection (3) has been complied with. 

• Kamalakshi v. Sankaran AIR 1979 Ker 116
“[…] in so far as it does not insist on an adequate sum which will yield a  
recurring  income  to  maintain  the  divorcee  in  future,  is  bad  law and  the  
Division Bench, in so far as it excuses the husband if he pays a sum which  
the ignorant  wife  at  the  time of  marriage has agreed upon to relinquish  
maintenance after divorce.”
This  judgment  states  that  any  agreement  between  the  husband  and  his 
ignorant wife  saying that a payment of an illusory sum will dissolve liability 
of the husband of paying a recurring monthly payment that will maintain her 
is bad law. While deciding the question (b), there was departure from the 
principle established in the above case.

On  whether  dower/mahar  constitutes/substitutes  post-divorce 
maintenance.

• Kunhi Moyin v. Pathumma 1976 KLT 87
“This section(Section 127(3)(b)) provides that the Magistrate shall cancel the 
order  for  maintenance  if  any  sum under  any customary  or  personal  law 
applicable to the parties is paid on divorce. This section may be pressed into  
service by some ingenious husbands to defeat the provisions contained in  
Section 125. We would like to make it clear that Section 127(3)(b) refers not  
to  maintenance  during  the period  of  iddat  or  payment  of  dower.  […]We 
thought it necessary to clarify this position lest there be any doubt regarding 
the scope of Section 127(3)(b), for, at the first blush, it might appear that, it  
takes away by one hand what is given Under Section 125 by the other hand.  
This is not so.”
The judge in deciding the question (a) upheld the principle established in the 
above  case,  that  is  section  127  (3)  (b)  refers  to  maintenance,  but  not 
maintenance arising out of iddat dues or ‘the token of respect’ - dower. What 
section 125 bestows on the divorcee is not taken away from section 127; an 
order for maintenance is cancelled only if a sum under personal law is paid 



during divorce.

On the meaning of dower/mahar

• Meharin Abdul Kadir v. Salima and Anr. 8 AM. 149 
“Dower, under the Muhammadan law, is the sum of money or other property  
promised by the husband to be paid or delivered to the wife in consideration  
of the marriage, and even where no dower is expressly fixed or mentioned  
at the marriage ceremony, the law confers the right of dower upon the wife  
as a necessary effect of marriage. To use the language of the Hedaya, the  
payment of dower is enjoined by the law merely as a token of respect for its  
subject (the woman), wherefore the mention of it is not absolutely essential  
to the validity of a marriage; and, for the same reason, a marriage is also  
valid,  although  the  man  were  to  engage  in  the  contract  on  the  special  
condition that there should be no dower”.
The judge in deciding the question (a) upheld the principle established in the 
above case,  that  dower/mahar  cannot  be considered maintenance under 
section 125 of the Cr. P.C. Dower is a symbol of respect to the wife from the 
husband at the time of, or during the course of, marriage, while maintenance 
is paid to the woman by her former husband after she has had a divorce with 
him. 

ISLAMIC 
EXPERTS/ 
AUTHORS 
CITED

On the definition of dower/mahar and whether it is subsumed under the 
meaning of maintenance.

• Tyabji's Muslim Law (4th Edn)
“Mahar is an essential incident to the status of marriage.  Regarded as a  
consideration for the marriage it is in theory payable before consummation;  
but the law allows its division in two parts, one of which is called 'prompt'  
payable before the wife can be called upon to enter the conjugal domicile,  
the other 'deferred' payable on the dissolution of the contract by the death of  
either of the parties or by divorce. When the Kabin nama does not specify  
the portion that is prompt and that which is deferred, evidence may be given  
of the custom or usage of wife's family'.” (para 16)

• Baillie, Digest of Mohammaden Law
“Dower is not the exchange or consideration given by the man to woman for  
entering into the contract; but an effect of the contract, imposed by the law  
on the husband as a token in respect, for its respect the woman... Dower  
being,  as  already  mentioned,  opposed  to  the  usufruct  of  the  woman's  
person, the right to either is not completed without the other. Hence on the  
one hand, dower is said to be confirmed and made binding on the husband 
by consummation, or by its substitute, a valid retirement, or by death, which  
by terminating the marriage, puts an end to all the contingencies to which it  
is exposed; and on the other hand the woman becomes entitled to it as soon  
as she has surrendered her person.”(para 15)
The Digest of Mohammaden Law afiirms that dower/mahar and maintanence 
paid by the husband post-divorce cannot be, and should not be thought of 
one. Dower or mahar is imposed by the law  and contract stipulated at time 
of marriage ; it is in fact a token of respect for the woman, and given by the 
husband during the course of marriage. On the other hand, maintenance is 
what is given by the husband to his former wife after the marriage has been 



terminated, and its purpose is the welfare of the divorced woman until she 
remarries. 

• Dr. Tahir Mahmood, 'Muslim Law of India' (p. 133)
“In  a recent  case the Supreme Court  has  held that  the sum paid  under  
personal law-referred to in Clause (b) of Section 127(3)of the Code-should  
be "more or less sufficient to do duty for maintenance allowance"; if it is not  
so it can be considered by the court for the reduction of the maintenance  
rate  but  cannot  annihilate  that  rate.  This,  indeed,  is  a  liberal  ruling  and  
conforms to the spirit, of Islamic law on the subject.” (para 14). 

COMMENTARY Some cases  lay  down  principles,  while  others  reiterate  and  apply  these 
principles. Fazlunbi v. K. Khader Vali and Anr is one that falls into the latter 
category. But the case does not weigh the work of a judge, against that of a 
legislator  -  it  states  that  a  judge  who  mechanistically  interprets  the  law 
without any thought of the development of the society, is no judge at all. 

The case, thus, seeks to ‘mould the law so as to serve the needs of the time’ 
(para 4). It upholds, applies and follows the principle already laid down in 
Bai Tahira v.  Ali Hussain Fidaalli Chothia  [1979 SCR (2) 75 ]– a case that 
was decided and adjudicated by a judge, V.R. Krishna Iyer, J, who is also a 
part of the present bench. In the judgment, Krishna Iyer, J points out that 
each and every step of the judicial hierarchy  has made terrible mistakes that 
has rendered  ‘the rule of law a mere claptrap’ and that these very judges 
have chosen to disobey precedent that they are bound by.2

Krishna Iyer, J. also points out that the law in question in the case, section 
127 (3) (b) of the Cr. P.C. has already been mooted upon, and interpreted in 
the Bai Tahira judgment; the two cases, though distinguishable by the facts 
occurred, should have had the same binding ration, and  he explains that no 
judge in India, except a larger bench of the Supreme Court can nullify the 
decision. “The language used is unmistakable, the logic at play is irresistible,  
the  conclusion  reached  is  inescapable,  the  application  of  the  law  as  
expounded there is an easy task. And yet, the Division Bench, if we may  
with respect say so, has, by the fine art of skirting the real reasoning laid  
down 'unlaw' in the face of the law in Bai Tahira...” (para 5).  

The  case  shows  the  application  of  judge-made  law  and  ensures  that 
‘masculine  injustice  may  not  crucify  the  weaker  sex’.3 It  deals  with  the 
scheme of relief for driftwood and destitute wives and divorcees discarded 
by their  husbands,  and looks into the scope of  section 127 in relation to 
section  125  of  the  CrPC with  regards  to  the discharge of  liability  of  the 
husbands  u/s  125,  by  providing  absolution  from  the  obligation  to  pay 
continued maintenance by lump sum liquidation.4 Bai Tahira and  Fazlunbi, 
therefore, clearly established that Muslim women have a right to continued 
maintenance under Section 125 if the customary amount paid at divorce is 
insufficient for their livelihood.5

Bai Tahira has laid down that the payment of illusory amounts by way of 

2  Fazlunbi v. K. Khader Vali and Anr AIR 1980 SC 1730 (para 1). 
3  Ibid. 
4  Pratibha Jain, Balancing Minority Rights and Gender Justice: The Impact of Protecting Multiculturalism on Women's Rights in  

India, 23 Berkeley J. Int'l L. 201, 216. 
5  Ibid. 



customary or personal law requirement will be considered in the reduction of 
maintenance rate but cannot annihilate the rate unless it  is a reasonable 
substitute. The legal sanctity of the payment is certified by the fulfillment of 
the social obligation, not by a ritual exercise rooted in custom. The Court 
gave  emphasis  to  the  purpose  of  the  law  over  mere  adherence  to  the 
procedures established by personal laws. Therefore, the maintenance of a 
destitute,  neglected  divorcee  is  not  the  question  of  procedure  alone;  it 
should  also  take  it  into  substantial  matters.6 This  present  judgment  only 
strengthens  the  jurisprudence  on  this  matter  by  applying  the  Bai  Tahira 
judgment. 

The court through this judgment has sought to protect women by ensuring 
that  they  are  provided  with  substantial  maintenance  and  not  an  illusory 
amount, for the object of Chapter IX of the Cr. P.C. has a social purpose. The 
social  decoding  of  section  127  may  be  made  thus,  “The  only  just  
construction of the section is that Parliament intended divorcees should not  
derive a double benefit. If the payment by any mehar or ordained by custom 
has a reasonable relation to the object and is a capitalised substitute for the  
order Under Section 125 not mathematically but fairly-then Section 127(3)(b) 
subserves the goal and relieves the obliges, not pro tanto but wholly.” The 
court has also said that it is essential to look into the amount of maintenance 
paid through personal laws before reducing or adjusting the amount payable 
as provided by sec125. Mere formality of payment will not be considered to 
be sufficient for reduction under sec 127.7  

Therefore the purpose of the payment 'under any customary or personal law' 
must  be  to  obviate  destitution  of  the  divorcee  and  to  provide  her  with 
wherewithal to maintain herself. The whole scheme of Section 127(3)(b) is 
manifestly to  recognize the substitute maintenance arrangement  by lump 
sum  so  paid  and  is  potential  as  provision  for  maintenance  to  interpret 
otherwise is to stultify the project. Law is dynamic and its meaning cannot be 
pedantic but purposeful. The proposition, therefore, is that no husband can 
claim under Section 127(3)(b) absolution from his obligation under Section 
125 towards a divorced wife except on proof of payment of a sum stipulated 
by customary or personal law whose quantum is more or less sufficient to do 
duty for maintenance allowance.8
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