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SUMMARY OF 
FACTS

• The parties performed a  nikah  ceremony without  rukhsati (the wife 
continued  to  live  with  her  parents).  So  the  marriage  was 
unconsummated. 

• In  1952  the wife  filed  a  suit  for  dissolution of  marriage on  the 
following two grounds:
◦ That the husband had failed to provide maintenance for a period 

of more than two years.
◦ That the husband was associating with women of ill-repute.

• The dispute which destroyed the marriage before it even began was 
not between the spouses but between their families. The position of 
the husband was not particularly disadvantaged (Carroll, 1996: 102) 
as he had no obligations of maintenance towards his wife as long as 
she was not living with him and could easily remarry (MFLO 1961 
was not yet in place).  ‘But the wife was well and truly trapped, she  
could not contemplate a new matrimonial alliance until her existing  
marriage was dissolved’ (Ibidem, 103). 

LEGAL 
REASONING

1) Whether under Muslim Law the wife is entitled to khula as of right, 
even when husband not in accord.

● Kaikaus J: If the husband did not like the wife, he could divorce her  
at  his  will  even though there was no blame on her.  Yet  the  wife  
though she could not pull on with the husband without any fault in  
her, must be forced to live with him. Why should there be such a  
disparity between the rights of the spouses?( 592)

● Let  it  not  be understood that  our answer  to the question referred  



grants a right to wife to come to the Court at any time and obtain  
khula  if  she  is  prepared  to  restore  the  benefit  she  has  received.  
There is an important limitation on her right of khula. It is only if the 
judge apprehends that the limits of God will not be observed,  
that  is,  in  their  relation towards one another,  the spouses will  not  
obey God, that a harmonious married state, as envisaged by Islam,  
will  not be possible that he will  grant a dissolution. The judge will  
consider whether the rift between the parties is a serious one though  
he may not consider the reasons for the rift (593).

● The Quran does not envisage the continuance of a married life in  
case of a breach and provides for dissolution in such a case even  
without restoration of benefits, the claim of the wife to a khula as of  
right becomes stronger (577).

2) Whether the wife is entitled to dissolution of marriage on restoration 
of what she has received from her husband.

● If dissolution is due to some default on the part of the husband, there  
is no need of any restitution (582).

● If the husband is not in any way at fault, there has to be restoration  
of property received by the wife and ordinarily it will be of the whole  
of the property but the Judge may take into consideration reciprocal  
benefits received by the husband and continuous living together also  
may be a benefit received (582). 

3) Whether Islam allows a husband and a wife who cannot live together 
in  peace  and  harmony  to  separate  or  whether  it  forces  them  to 
continue. 

Islam does not force on the spouses a life devoid of harmony and happiness  
and if the parties cannot live together as they should, it permits a separation 
(582).

CONCLUSION This is really a strong case for the wife. The parties cannot live together as  
husband  and  wife  should  and  we  would  dissolve  the  marriage  on  the  
restoration of the benefit received by the wife (598). A decree for dissolution 
of marriage in the suit for dissolution of marriage was granted. 

RESOURCES Reference to Quran 2: 229

‘Divorce may be (pronounced) twice; then keep (them) in good fellowship or  
let (them) go with kindness, and it is not lawful for you to take any part or  
what you have given them, unless both fear that they cannot keep within the  
limits of Allah; then if you fear (THE STATE/THE JUDGE) that they cannot  
keep within limits of Allah, there is no blame on them for what she gives up  
to become free thereby.  These are the limits of  Allah,  so do not  exceed 



them, and whoever exceeds the limits of Allah, these it is that are the unjust.’

● The first part of this verse is addressed to the husbands, imposing 
the limit  of  three  talaqs with the obligation of  paying their  wives’s 
mahr and not asking back ‘any part of what you have given them’. 

● Reference is made to extra-judicial   khul   by mutual agreement   which 
involves payment of compensation by the wife, if they both fear that 
they cannot ‘keep within the limits of Allah’. 

● Justice Kaikaus reasons that the contention, whether the wife can 
appeal for relief  when her husband refuses to release her from a 
marriage she finds intolerable, should be addressed by the person 
referred to as ‘you’, i.e. the state and the judicial officers of the state, 
not to the spouses. 

● The only restriction derives from the terms of that verse itself,  the 
judge must  be satisfied that  unless the marriage is  dissolved,  the 
parties will not observe the limits of Allah. 

Reference to Hadit: Sabit Ibn-i-Qais and Sabila and Sabit and Habiba

• The Holy Prophet (acting as a judge) had ordered the divorce without 
any comment on the reasonableness of the attitude of the wife, and 
without seeking the consent of the husband. 

• In both cases the Holy Prophet was just satisfied that the husband 
and wife could not amicably live together, given the wife’s aversion to 
her husband ( 566, 573-574, 586). 

Reference to Quran 4: 35 (shiqaq)

‘ And if you fear a breach between the two, then appoint a judge (arbiter)  
from his people and a judge from her people; if they  both desire agreement  
Allah will effect harmony between them; surely Allah is Knowing, Aware.’ 

● According to the learned judges of this bench, disputes may only be 
referred to the state and its judicial functionaries. 

● The  authority  of  the  judicial  officer  of  the  state,  the  qazi,  is 
independent of both the husband and the arbiters (who in fact derive 
their authority from the qazi who appointed them). 

● The court further stated:

‘(N)either the Qur’an nor the Hadith enumerate the grounds on which (a suit  
for) dissolution can be brought. The only  limitation on the power of the 
qazi to dissolve the marriage is  his own conscience -his judgement that  
the marriage should not under the circumstances be continued. If the parties  
cannot  live  together  as  Islam  intends  they  should  live,  they  should  be  
separated.

If the authority of the Qazi to dissolve a marriage were based on the verse  
relating to shiqaq (Q 4:35), even in that case the only limitation on his part  
would  be that  a breach should  exist  between the parties.  However,  his 
jurisdiction goes beyond that for he can dissolve a marriage on the 



ground of  impotency,  insanity,  or absence of  husband,  or option of  
puberty, none of which is a case of shiqaq. 

His jurisdiction is based on the simple fact that Islam regards the marriage  
contract as being capable of termination’ (581). 

COMMENTARY This case represents both a victory and a loss. It was the first case in which 
khul was granted although it came at the financial cost of the wife who had 
to forgo her mahr.
Pearl and Menski (1998) argue that this case established a trend with a ‘pro-
woman position’  (1998:314). Carroll (1996: 102) argues that this case also 
represents  ‘an  important  milestone  on  the  road  toward  emancipation  of 
Muslim women in the subcontinent’.

It was held in this case that the wife may demand a khul as of right, provided 
the court is satisfied that the marriage has broken down and provided she is 
willing to return the benefits  she has received from the marriage.  In this 
case, it is important to notice that there was no rukhsati so the marriage had 
never been consummated. As pointed out by P&M (1998) the lower courts 
had found no evidence to blame the husband for this, ‘so the case could 
easily have been decided in favour of the husband’ (1998:318). However, the 
wife’s lawyer pointed out that a khul is a right of a wife, so that ‘the wife can 
at  any time come to Court  and demand a divorce on abandonment  and 
restitution of any benefit which she may have received from her husband’ 
(569).

In elaborating their decisions the judges of the Lahore Court relied on Quran 
2: 229, Quran 4:35,  Hadith of Samir and Sabila. Reliance was also placed 
on the writing of Maulana Maududi (a distinguished religious scholar of the 
orthodox school, ‘not a person against whom a charge of heresy or schism 
can be brought’ –p. 575), to the effect that a Muslim wife was entitled to relief 
on payment of a kind of compensation to the husband. As noted by Carroll 
(1996), the Lahore Full Bench was aware that granting the wife a right that 
had been denied her by Hanafi jurists and commentators for centuries was a 
revolutionary decision. They nonetheless felt  they were not bound by the 
options of classical jurists in interpreting the Quran: 
‘ If we be clear as to what the meaning of a verse in the Qur’an is, it will be  
our duty to give effect to that interpretation irrespective of what has been  
stated  by  jurists’  (584)  .

‘This is ‘a dramatic assertion of the right to exercise independent judgement 
in interpreting the original sources, the right to refuse to be bound by the 
conclusions reached by the sages of past eras’ (Carroll, 1996:108). 


