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SUMMARY OF 
FACTS

• The parties to the suit were married in 1958. After the marriage, the 
husband lived in the house of his wife’s parents and left the house in 
July,  1971 on account  of  certain  differences.The wife  then filed  a 
petition  under  S.488  of  Code  of  Criminal  Procedure  (1898)  for 
maintenance of herself and her two daughters, which was allowed to 
the extent of daughters only. The wife then instituted proceedings for 
dissolution  of  marriage  on  the  ground  that  the  husband  failed  to 
provide  her  maintenance  for  a  period  of  two  years.  The husband 
opposed the suit.

• The trial Court dismissed the suit for dissolution of marriage. It held 
that because the wife was living away from the husband without any 
reasonable cause,  she was not  entitled to claim any maintenance 
from the husband.  The husband cannot  be said  to have failed  to 
maintain her. The case was appealed by the wife. 

• The  appeal  was  allowed,  following  the  decision  in  A.  Yousuf  v 
Sowramma, that for the purpose of S. 2(ii) of the Act, the reasons for 
which the husband has failed to provide maintenance are immaterial, 
if the husband has failed to provide maintenance for a period of two 
years.

• The husband has now appealed before the High Court.

LEGAL 
REASONING

Whether ‘failed to provide maintenance’ under S. 2(ii) of the Dissolution 
of Muslim Marriages Act, 1939 is to be interpreted as “failed to provide 
maintenance without reasonable causes”?

Justice Jeevan Reddy in the present case observed “...A wife, who 
by  her  own  act  or  conduct,  dis-entitles  herself  for  maintenance  
cannot  yet  be allowed to take advantage of  her own conduct  and 
claim dissolution. The words "failed to provide" do imply a duty to  
provide. If there is no such duty to provide, it cannot be said that the  
husband has failed to provide maintenance to his wife...The words  
"without reasonable cause”must be deemed to be implicit in clause”  
(ii),  and  also  the  absence  of  these  words  therein  cannot,  in  my  
opinion, make any difference...Section 2 shows that a right is given to 
a Muslim woman to obtain the dissolution of her marriage where her  



husband is guilty of one or the other things mentioned in the several  
clauses ...In this scheme it would not be appropriate to introduce a  
ground which entitles the wife to divorce, even though the husband's  
conduct is totally blameless and where the conduct of the wife herself  
is blame-worthy.” 
 
Justice Reddy is  of  the opinion that  the wife’s  conduct  is  open to 
scrutiny i.e., when the wife dis-entitles herself for maintenance due to 
her own conduct,  she cannot  claim dissolution of marriage on the 
ground that the husband failed to provide for her. 
The husband’s appeal was allowed. 

CONCLUSION
Dismissing the appeal, the Court held:                                                

(i)  The payment of  mehar by the husband on divorce is  not  sufficient  to 
absolve  him  of  the  duty  to  pay  maintenance  to  the  wife.

(ii)  The  liability  of  the  husband  to  pay  maintenance  to  the  wife  extends 
beyond  the  iddat period  if  the  wife  does  not  have  sufficient  means  to 
maintain  herself.

(iii) Section 125 of the Code applies to all citizens irrespective of their religion

(iv) Section 125 overrides the personal law, if is any there conflict between 
the two.
(v) There is no conflict between the provisions of Section 125 and those of 
the Muslim Personal Law on the question of the Muslim husband's obligation 
to provide maintenance for a divorced wife who is unable to maintain herself.

RESOURCES Reference to Section 2(ii) of Dissolution of Muslim Marriages Act 

LANDMARK 
PRECEDENTS

On  the  right  of  a  Muslim  woman  to  claim  maintenance  from  her 
husband
 
1) A. Yousuf v Sowramma

Justice V R Krishna Iyer in this landmark case observed: “It  is a popular  
fallacy that a Muslim male enjoys, under the Quranic law, unbridled authority  
to liquidate the marriage ...  Muslim law, as applied in India,  has taken a  
course contrary to the spirit of what the Prophet or the Holy Quran laid down  
and the same misconception vitiates the law dealing with the wife's right to  
divorce..." 
 
He  held  that  under  Section 2 of  the  Act,  a  Muslim  woman  can  sue  for 
dissolution on the score that she has not as a fact, been maintained even if 
there is good cause for it.
 
Justice Reddy in the present case disagreed with the view taken by Justice 
Iyer in deciding whether ‘failed to provide maintenance’ under S. 2(ii) of the 
Dissolution of Muslim Marriages Act, 1939 is to be interpreted as “failed to 
provide maintenance without reasonable causes”.
 

2) Manak Khan v. Mt. Mulkhan



The Lahore High Court  held :  “Failure to maintain  the wife need not  be 
willful. Even if the failure to provide for her maintenance is due to poverty,  
failing health, loss of work, imprisonment or to any other cause, the wife  
would be entitled to divorce. Mere inability of the husband to maintain his  
wife is no longer a ground for refusing a divorce.”

 
Justice  Reddy agrees  with  the  above  principle.  In  his  opinion,  failure  to 
provide maintenance implies a duty to provide maintenance. Unless there is 
no duty, the husband is not bound to provide maintenance to his wife. Thus, 
a husband, having a duty to provide maintenance to his wife cannot escape 
his liability on grounds of ill health, poverty etc.

 
3) Satgunj v. Rahmar Dil

The Karachi and Sind High Courts have held:  “it  is  absolutely immaterial  
whether the failure to maintain is due to poverty, failing health, loss of work,  
imprisonment or any other cause whatsoever.”
Justice Reddy in the present case has re affirmed the above principle.
 

4) Kunju Ismail v Mt. Kadeja Unuma

The  Kerala  High  Court  held  that  the  reason  for  failure  to  provide 
maintenance is immaterial, “unless, it  is submitted, her conduct has been  
such as to dis entitle her to maintenance under the Mohammedan Law.”
Justice Reddy in the present case affirms the above mentioned principle and 
observes  that  it  would  not  be  appropriate  to  introduce  a  ground  which 
entitles the wife to divorce,  even though the husband's  conduct  is  totally 
blameless and where the conduct of the wife herself is blame-worthy.
 

5) Mt. Khatijan v. Abdulla

The Chief Court of Sind held that the Act was not intended to abrogate the 
general law applicable to Mohammedans, and "the husband cannot be said 
to have neglected or failed to provide maintenance for his wife unless under  
the general Mohammedan Law he was under an obligation to maintain her." 
 
Justice Reddy in the present case re affirmed the above rule by advocating 
that the words "failed to provide" do imply a duty to provide. It there is no 
such duty to provide, it cannot be said that the husband has failed to provide 
maintenance to his wife.
 

Islamic Experts/Authors cited

On right of a Muslim woman to claim maintenance from her husband:

Sir Din Shah Mulla in his Principles of Mohammedan Law, 16th edition at 
page 301-
   
“...Failure to maintain:- Failure to maintain the wife need not be wilful. Even if  
the failure to provide for her maintenance is due to poverty, failing health,  
loss of work, imprisonment or to any other cause, the wife would be entitled  
to divorce. Mere inability of the husband to maintain his wife is no longer a  
ground for  refusing a divorce and it  is  absolutely  immaterial  whether  the  
failure  to  maintain  is  due  to  poverty,  failing  health,  loss  of  work,  
imprisonment  or  any other  cause whatsoever  unless,  it  is  submitted,  her  



conduct  has  been  such  as  to  dis  entitle  her  to  maintenance  under  the  
Mohammedan Law...”
 
Justice Reddy refers to the above extract in his judgment in support of his 
argument that if there is no duty on part of the husband to provide for his 
wife, the husband cannot be said to have failed to provide maintenance and 
that the wife’s conduct is open to scrutiny.

COMMENTARY
Section  2(ii)  has  been  the subject  of  many  a  debate  as  regards  the  
interpretation of Section 2(viii) of Dissolution of Muslim Marriage Act 1939. 
 
The rule as affirmed in the present case is that for the ground (‘failure to 
maintain’)  for  dissolution  of  marriage to sustain the wife  must  prove that 
there was a duty to maintain. A wife cannot come to the Court with unclean 
hands, i.e., when the wife dis-entitles herself for maintenance due to her own 
conduct,  she cannot claim dissolution of marriage on the ground that the 
husband failed to provide for her. Whether the mere fact of the husband not 
maintaining  the  wife  could  be  sufficient  ground  for  the  wife  to  seek 
dissolution for her marriage has been an issue on which judicial opinion has 
varied.   Some  courts  including  the  Kerala  High  Court  in  A.  Yousuf  v 
Sowramma have held that it is the fact of maintenance not being provided 
that should form the basis of divorce irrespective of whether the wife’s right 
to get maintenance has been intact under Muslim Law without regard to her 
own conduct.
 
With regards to circumstances in which the husband might have withheld 
maintenance, other courts be more specific, for example like in the present 
case  have  held  that  the  provision  will  apply  only  if  the  wife’s  right  to 
maintenance is subsisting under the principle of  Muslim law viz.  if  she is 
performing her conjugal duties and is not living separate except on a ground 
recognised by Muslim law.
 
Not surprisingly, under S. 2(ii) of the Act, much litigation had centred on the 
issue  of  disobedience  of  the  wife  and,  related  to  this,  the  husband’s 
obligation to maintain the wife. The traditional consensus view has been that 
the husband of a disobedient wife is entitled to refrain from maintaining his 
recalcitrant  wife  without  laying  himself  open  to  divorce  proceedings. 
Otherwise, however, a Muslim husband had a duty to provide maintenance. 
Malik (1988,  Page14) indicates that  the Indian judges have been sharply 
divided  on  the  women’s  right  to  divorce  in  this  context  as  well  as  her 
entitlement to divorce.
 
In  A.  Yousuf  v  Sowramma,  Justice  Iyer  held  that  the  wife  is  entitled  to 
maintenance irrespective of the reason for which the husband has failed to 
provide maintenance fro a period of two years. In the present case, Justice 
Reddy clearly departs from Justice Iyer’s view.
 
Some authors cite the decision given in  A. Yousuf v Sowramma as a bold 
judgment, which has not been given the importance it deserves, in fact it has 
been criticised in  various ways,  mainly because of  its  decision regarding 
wife’s right to maintenance. The judgement clearly lays down that the wife’s 
conduct is not material, it is with respect open to serious doubt.
 
Dividing the case law into moralist and realist decisions, and finding that the 
Supreme Court had not spoken on the issue, Justice Iyer held (Pg 266):
 



“The Islamic law’s serious realism on divorce, when regarded as the correct  
perspective,  excludes  blame-worthy  conduct  as  a  factor  and  reads  the  
failure  to  provide  maintenance  for  2  years  as  an  index  of  irreconcilable  
breach...”
 
In the present case on the contrary Justice Reddy concludes: “... it would not  
be appropriate to introduce a ground which entitles the wife to divorce, even  
though the husband’s conduct is totally blameless and where the conduct of  
the wife herself is blame-worthy”. 
 
Professor  Anderson  (1972,  Pg  41)  welcomed  what  he  called  ‘a  notable 
extension of the grounds on which an unhappy wife may obtain a judicial  
divorce’  but was critical of maintenance part of judgment. Interpretation of 
Muslim  wife’s  entitlement  to  maintenance  irrespective  of  her  behaviour 
appeared to him as a ‘wholly unjustifiable interpretation of the statute’. 
 
Justice Iyer referred to Pakistani case of Khursid Bibi v Muhammad Amin# to 
show that a wife is entitled to ‘khul’ as of right, if she satisfies the conscience 
of the Court that it will otherwise mean forcing her into a hateful union (pg 
260). Indian law, however, seems to have been less clear on this point.
The true rule, thus, appears to be:

1.   that the failure to maintain under the statute need not be 
wilful; mere inability due, for instance, to poverty or even other 
causes, is sufficient, but
2.   that, the wife, wilfully refusing to stay with her husband, 
would be out of Court if she proceeds under this section.
 

Thus, according to this case, the phrase ‘failure to maintain’ under the Act 
clearly envisages a proper inquiry into the conduct, both of the husband and 
of the wife.
 
In the present case, the judge has allowed the husband’s appeal. 
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