
 

Zina, Rape and Pregnancy 
CASE NAME Rani v The State 

CITATION PLD 1996 Karachi 316 

COURT 
 
Pakistan. Level of Court: Karachi, Criminal Appeal No 2 
Names of Judges: DrGhous Muhammad, Rasheed Ahmed Razvi, JJ 
 

 
SUMMARY OF 
FACTS 

 
• At 7 months pregnant, Mst Rani lodged an F.I.R. alleging Faqiro, 

aided and abetted by Rehmat. They have raped her at knife point, 
which subsequently resulted in her pregnancy. He “threatened dire 
consequences” (Judge Muhammad, 318: 2) if she disclosed the 
incident to her parents. Upon arrest under the 1979 Zina Ordinance, 
alongside other involving members, both of the accused pleaded not 
guilty.  

• The learned judge acquitted the two on lack of supporting 
evidence and “inordinate delay in lodging the F.I.R.” (Muhammad, 
319: 6). However, he convicted Mst Rani under section 10 (2) of 
the Zina Ordinance on the basis that her pregnancy was a sufficient 
ground of evidence. Her sentence was supported by the fact that “it 
had become the talk of the Mohalla that she had willingly surrendered 
and subjected herself to sexual intercourse by someone else probably 
Rasheed” (Muhammad, 319: 7).  

• This was an appeal to decide if the  charge had been correctly 
decided.  
 

 
LEGAL 
REASONING 

 
1. Whether pregnancy alone is sufficient to convict a woman of zina, 
especially when she claims the pregnancy to be the consequence of 
rape, by men  acquitted due to an  insufficiency of evidence. 
(i)“mere pregnancy is not sufficient to convict a woman for Zina especially 
where she claims the pregnancy to have been caused due to her rape/ Zina- 
bil- Jabr by man/ men who later stand acquitted on any ground” (Muhammad, 
324: 15i) 
(ii)“mere proof of pregnancy or some form of medical/ testimony on its own 
could be of no consequence as the latter would at best only serve to be 
corroborative in nature” (Muhammad, 324: 15iii) 
“Once an explanation is sought by the woman accused, to explain her 
inlawful pregnancy or illegitimate birth of a child from her, and her 
explanation that the same was a result of rape committed on her by the male 
accused is found to be implausible, that implausibility in the explanation 
alone is not sufficient to convict her for Zina” (Muhammad, 325: 18).  

 
2. Whether Mst Rani can be convicted alone of a joint offence or can 
she be released through the benefit of doubt? 
(ii)“to convict a woman for Zina, the prosecution would have to discharge the 
heavy onus of proof by bringing forth positive and independent evidence that 



the woman actually and in fact had committed Zina with her own free will and 
consent with another man to whom she was not lawfully married to…” 
(Muhammad, 324: 15ii). 
(iii)“In the situation as envisaged in (i) above the woman like any other 
accused is entitled to a benefit of doubt” (Muhammad, 324: 15iii).  
 
“The inordinate delay in lodging the F.I.R could only be vital in relation to the 
case of the accused man, however, the same could be of no consequence as 
regards the guilt of the female accused in this context…. Since the 
prosecution has not been able to bring forth any positive concrete evidence, 
other than the medical testimony, that the appellant actually committed the 
Zina with another man to whom she was not lawfully married to, the 
prosecution has miserably failed to discharge the heavy onus of proof placed 
on it, which would also entitle the appellant to a benefit of doubt. I accordingly 
set aside the judgement of the trial Court in relation to the appellant and grant 
her a verdict of acquittal” (Muhammad, 324, 16).  
 

 
CONCLUSION 

 
Alongside Faqiro and Rehmat, Rani was also acquitted of the conviction 
under the Zina Ordinance as she could not be solely charged of a joint 
offence due to her pregnancy and a lack of evidence entitled her to benefit of 
doubt.  
 

 
RESOURCES 

 
Reference to 
the Quran and 
Sunna 

 
Sunna- ‘My people are excused from mistakes, 
forgetfulness and for anything done under compulsion. It 
is reported from Abdul Jabbar in the authority of his 
father that a woman was raped and the Prophet (S.A.W) 
acquitted her of the charge punishable with Hadd (Al 
Mughni, Vol. VIII, p. 186’ (Muhammad, 322: 12). 

 
• This demonstrates that “there is no Hadd on one 

who is raped” (Muhammad, 322: 12) as 
contented by Ibne Qudama and other Hanafi 
scholars. 

• “If an unmarried woman delivering a child pleads 
that the birth was the result of commission of the 
offence of rape on her, she cannot be punished. 
This is the view of the Hanafis and the Shafis. But 
Imam Malik said she shall be subjected to Hadd 
punishment unless she manifested the want of 
consent on her part by raising alarm or by 
complaining against it later” (Muhammad, 321- 
322: 19).  
 

Applying these principles set out in Safia Bibi v The 
State it is not possible to convict Rani as she has argued 
her pregnancy is the result of rape carried out by Faqiro.  
 

 
Reference to 
statute 

 
Section 10 (2)Offence of Zina (Enforcement of Hudood) 
Ordinance 
“Zina- Pregnancy alone, whether sufficient to convict a 
woman for Zina” (Muhammad, 316a). 

• Falling under this offence carries a lesser 
sentence in the form of a tazir (discretionary) 
conviction. 



• In order to acquit Mst Rani the FSC allowed her 
the benefit of doubt by concluding “mere 
pregnancy is not sufficient to convict a woman for 
Zina, especially where she claims the pregnancy 
to have been caused due to her being raped and 
subjected to Zina- bil- Jabr by man/ men who 
later were acquitted on any ground” (Muhammad, 
316a). 

 

Section 10 (2)Offence of Zina (Enforcement of Hudood) 
Ordinance 
“Zina--- Evidence--- Burden of Proof.” 

• “Prosecution in order to get a woman convicted 
for Zina has to prove on record by positive and 
independent evidence that she had, actually and 
in fact, committed Zina with her own free will and 
consent with another man to whom she was not 
lawfully married--- Proof of pregnancy or some 
form of medical testimony/ report by itself would 
be of no consequence as the same would at best 
only serve to be corroborative in nature” 
(Muhammad, 316: b). 

• Justice Muhammad was of the view “the 
prosecution has not been able to bring forth any 
positive and concrete evidence, other than the 
medical testimony” (Muhammad, 324: 16). 

 

Criminal Procedure Code (V of 1898) 
S.342--- Statement of accused to be considered in toto 
“The inculpaltory part of the statement of an accused 
under S.342, Cr P.C. cannot be used against him while 
excluding the exculpatory part, unless there are other 
circumstances, direct or indirect, connecting him with the 
commission of the offence. In the present case, the 
inculpatory part of the statement of the appellant under 
section 342, Cr. P.C. that she had been subjected to 
unlawful sexual intercourse could not be viewed in 
isolation without considering the exculpatory part that the 
said unlawful sexual intercourse was in consequence of 
Zin- bil- Jabr/ rape committed on her (Muhammad, 325: 
18).” 
 

 
Islamic 
experts/ 
Authors cited 

 
Hazrat Ali (p.124) 
‘When Shahura came to him and said, “I have committed 
adultery”, Hazrat Ali said to her, “You might have been 
forced to, someone might have comitted sexual 
intercourse with you while you were 
sleeping.”(KitabulFiqhalalMazahibilArabaa (Urdu 
Translation), Vol. V, pp166, 167.)’  

• From this analogy it was decided in SafiaBibi v 
The State “if an unmarried woman delivering a 
child pleads that the birth was the result of 
commission of the offence to rape on her, she 
cannot be punished” (Muhammad, 321: 19). 



 
LANDMARK 
PRECEDENTS 

 
MstJehan Mina v The State PLD 1983 FSC 183 
A FSC case in which it was decided “an accused woman’s pregnancy per se 
proved by a medical report was a clear proof of her sexual intercourse with at 
least some one. In this case a woman accused two men for committing Zina- 
bil- Jabar with her” (Muhammad, 320: 10). Due to an unexplained 6 months 
delay, the decision not to inform her parents following the event and the 
unexplained pregnancy Mst Mina was charged under the Zina Ordinance “as 
it was out of her own free will.” (Muhammad, 320: 10). On the other hand, the 
court acquitted the two men on the grounds that there was no evidence to 
support the allegation.  

• “Jehan Mina is in conflict with the law of precedent, being violative of 
the earlier Full Bench decision of Sakina…… the provision of Shariah 
as has been crystalised in Safi Bibi (and) with the principles and law 
of evidence that the burden is on the prosecution to prove through 
some positive and direct evidence that the offence of Zina has been 
committed by the accused and that mere medical testimony on its 
own would be of consequence and at best can only serve to be 
corroborative in nature. This conflict has been borne out by all the 
decisions discussed i.e Sakina, Safia Bibi and Siani” (Muhammad, 
323-324: 14).  

 

Mst Sakina v The State PLD 1981 FSC 320 
“It was inter alia, observed that mere pregnancy of a woman was not 
sufficient to justify the charge of Zina against her….. further evidence was 
required” (Muhammad, 320- 321: 11). 

• In applying this same principle Justice Muhammad confirmed “the 
mere factum of unlawful pregnancy alone is not sufficient” 
(Muhammad, 325: 18). 

 
Mst SafiaBibi v The State PLD 1985 FSC 120 
“The facts of the case are quite similar to the facts in the present case. In 
Safia Bibi a woman alleged rape/ Zina- bil- Jabr committed by an accused 
male to be the cause of her pregnancy.”It was held “in the absence of any 
other evidence other than the statement of the woman, the male accused 
should not be convicted of Zina- bil- Jabr.” Neither could the woman “be 
convicted for Zina when she pleaded pregnancy/ child birth to be a result of 
commission for offence of rape on her” (Muhammad, 321: 12). 

• On this basis the principle of fiqh was also followed by Judge 
Muhammad in which a woman “will be asked about the cause of her 
pregnancy, if she says that she was forced to commit adultery… her 
statement will be accepted and she will not be convicted” 
(Muhammad, 321: 18). 

 

Mst Siani v The State PLD 1984 FSC 121 
“Ch Muhammad Siddiq, J. took the view that where no direct positive 
evidence was laid by the prosecution to substantiate a charge of Zina under 
section 10 of the 1979 Ordinance, the expert of a doctor alone was not 
sufficient to base such a conviction.” (Muhammad, 323: 13). 

• In Rani, Judge Muhammad followed the position of Siani by 
confirming that medical evidence“could only serve as a piece of 
corroborative testimony but the same by itself could not be made the 
foundation of conviction of Zina” (Muhammad, 323: 13). 

• The prosecution failed to provide any further supporting evidence 
verifying an illicit sexual relation and thus acquitted Mst Rani. 

 



Mst Sukhan v The State PLD 1985 PCr. LJ 110  
The precise question considered in Sukhan was whether in the absence of 
any direct or positive evidence, a female accused could be convicted under 
section 10 (2) of the 1979 Ordinance, merely on the basis of the Chemical 
Examiner’s report…. The Court, while dealing with this issue, dilated upon 
the term “Zina” to compromise the following ingredients:- 

1. There should be men and a woman; 
2. Such man and a woman are not validly married to each other; 
3. Such man and woman should have committed sexual intercourse with 

each other; 
4. Such man and woman should have committed sexual intercourse 

willfully; 
5. There ought to be a penetration (Muhammad, 322: 13). 

 

• Similarly, “there was no direct or positive evidence of Zina available 
on record” to convict Mst Sukhan and therefore following precedent 
the learned Judge in Rani v The State concluded that the analysis 
“can be further broadened in as much as that, by its very nature ‘Zina’ 
is a joint offence requiring positive identification of a man and a 
woman, distinctly, consenting an unlawful sexual intercourse” 
(Muhammad, 325: 19). 

 

R v Sharp (1957) All ER 577   
“that it was a real disturbance of the peace by two persons fighting each 
other in public instead of settling their differences in the royal Courts… 
Now as the recorder said, and we see no reasons why he should not, one 
object in charging the appellants with an affray which is of necessity a joint 
offence…”(Muhammad, 326: 19). 

• Judge Muhammad applied this case and extended the above principle 
“by way of analogy to the offence of Zina to hold that the said offence 
of Zina is by itself in the nature of a joint offence requiring 
identification of both a man and a woman, distinctly. In case any one 
of them fails to be identified, as has been in the present case, no 
offence of Zina can be made out but the prosecution. Such is also the 
reason for acquitting the appellant” (Muhammad, 326: 19). 
 

 
COMMENTAR
Y 

 
“Previously, the position was that where a woman alleged rape having been 
committed to her by a man, the man would go scot free on grounds of 
insufficiency of evidence against him but the woman would be convicted for 
having illicit sexual intercourse since the same would stand established in 
view of her pregnancy consequent upon the alleged rape. In Rani, however, 
the Sindh High Court remedied this grave injustice and held that in 
such circumstances the woman would also have to be acquitted since 
Zina is a joint offence requiring identifications of both a man and a 
woman, distinctly failing which the offence of Zina would be 
incomplete” (AlBarrTrust).  
 
Although Faqiro and Rehmat were acquitted due to lack of evidence against 
them, Rani too was acquitted on the basis of her claim of rape. This case 
clearly sets out that the issue of pregnancy as evidence in convicting and 
sentencing to a ta'zir punishment is not acceptable. This was extremely 
important as it highlighted the error of the trial court in convicting  Mst Rani 
on the basis that at the time of lodging the F.I.R. she was seven-month 
pregnant. This marks a great achievement in resolving “a great disparity 
between men and women when facing trials pertaining to the offence of 



Zina” (AlBarrTrust).  
 
However, Menski highlights the previous problem within the Pakistan 
judiciary system by emphasising “an absence of legal interest in 
convicting men for rape, while it remains obvious that even strict 
penalties, as stipulated in the law, will not protect women against rape.’’ 
He further noted that ‘(t)he fact that it cannot be just and proper, under any 
legal system, to convict the victim of rape rather than the rapist has been 
addressed in a powerful very recent judgment. Significantly, the learned 
judge, Dr.Ghous Mohammed, used Islamic rhetoric as well as comparative 
legal techniques to come to a justice-focused assessment of this difficult 
socio-legal problem in a contemporary Muslim society” (Menski, 1997: 15). 
Therefore the current position demonstrates the judges “have not 
hesitated, as Muslims, to emphasise that Islam stands for justice” 
(Menski, 2006: 371). In doing so the Court have explicitly ruled “that a 
woman’s failure to prove an allegation of rape does not constitute prima facie 
evidence of her participation in illicit consensual sex” (HRW, 1999). 
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