
Refusal of wife to cohabit with the husband on non-payment of prompt dower: Rabia 
Khatoon v Mukhtar Ahmad

1. Summary of Facts:
Two suits were filed, one by Rabia Khatoon against her husband for dissolution of marriage and 
the other by Mukhtar Ahmad against the wife for restitution of conjugal rights. The marriage took 
place in 1948 and was consummated with the consent of the wife. In 1951, a child was born to 
them after which the wife went to live in her father’s house. The respondent went to bring his wife 
back but she refused to come back. No maintenance allowance was paid by the husband to the 
wife since 1951 and the suits giving rise to the present appeal were filed in 1956.

In the suit filed by the wife it was alleged that the husband had not paid her prompt dower which 
was settled at Rs. 5000; that she continued to perform her marital relations with her husband for 
over two year and a child was born to them; that the husband treated her cruelly compelling her to 
take shelter in her father’s house. She alleged that her husband had failed to maintain her during 
all these years and had not paid her prompt dower.

The husband denied that he had treated his wife with cruelty. He alleged that the dower payable to 
the wife was deferred dower and it was only Rs. 500. Similar pleas were raised by the parties in 
the counter suit filed by the husband for restitution of conjugal rights.

The lower courts held that it was not established that the husband committed physical cruelty upon 
his wife or that she was forced to leave her husband’s house due to his ill treatment. They further 
found that the dower was prompt dower and it was Rs. 5000 and that the husband had not paid the 
dower amount to the wife. On the question whether the husband had neglected to maintain his 
wife, it was found as a fact that the husband had not paid any maintenance amount to the wife 
ever since she had left his house.

The lower appellate Court was of the opinion that the wife having admitted the husband to sexual 
intercourse she was not entitled to refuse to live with him and that non-payment of dower could not 
be  a  good  defence  to  the  suit  for  restitution  of  conjugal  rights.  Thus,  the  Court  decreed  the 
husband’s suit  for  restitution of  conjugal  rights subject  to the payment of  Rs.  5000 as prompt 
dower, while the suit of the wife for dissolution of marriage was dismissed on the ground that she 
could not deny herself to the husband after consummation of the marriage merely because her 
dower had remained unpaid. 

This case connected the second appeals and was referred by a single judge bench of the High 
Court to the division bench.
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2. Legal Question(s): 

1. Whether a Mohammedan wife has the right to refuse to go to her husband if her prompt 
dower is  not  paid  even though the marriage had been consummated with her consent 
before the date of the refusal?

2. Whether a Muslim husband has an absolute duty to maintain his wife under Section 2(ii) of 
the Dissolution of Muslim Marriage Act, 1939 (hereinafter the ‘1939 Act’)?

3. Landmark Precedents:
On the wife’s right to refuse cohabitation with the husband when prompt dower is unpaid

• Abdul Kadir v. Salima#:
Mahmood, J. whose judgment was adopted by the Full Bench observed that:

“The right of  dower does not precede the right of  cohabitation which the contract  of  marriage 
necessarily involves but that the two rights come into existence simultaneously and by reason of  
the same incident of law. The right of the wife to claim maintenance from her husband arises in the  
same manner as one of the legal effect of marriage, and to say that any of those effects are not  
simultaneously  created by the contract  of  marriage amounts to a violation  of  the fundamental  
notions of jurisprudence regarding correlative rights and obligations arising from one and the same 
perfected legal relation.” (para 6)

The judge ruled that the payment of dower is not a pre-condition to husband’s right to cohabit with 
the wife. Both the rights (of dower and cohabitation) come into existence simultaneously once a 
marriage contract is concluded.

Mahmood, J. referred to a passage in Hedaya# to demonstrate the aforementioned view.  On the 
question of cohabitation, the opinion of Imam Abu Hanifa# was not shared by his two eminent 
disciples Qazi Abu Yusaf and Imam Muhammad.  (para 7)
The Learned Judge was of the opinion that whenever there is a difference of opinion, the opinion of 
the  two  will  prevail  against  the  opinion  of  the  third.  He  finally  held,  “After  consummation  of 
marriage non-payment of dower, even though exigible, cannot be pleaded in defence of an action  
for restitution of conjugal rights.” (para 7)

The judgment also makes a passing reference to Durrul Mukhtar, Fatawa Qazi Khan and Fatawa 
Alamgiri to re-affirm the above principle of law. 

• Mt. Anis Begam v. Mohammad Istafa#:
The opinion of Mahmood, J that in case of difference of opinion, the opinion of the majority shall 
prevail, in the case of Abdul Kadir was regarded as obiter by Sir Sulaiman, C.J. in Anis Begam. 
Sir Sulaiman pointed out that it was not possible to accept the view that in all matters relating to 
Mahommedan Law the majority opinion of the disciples was preferable to that of the master.  “In 
cases of difference of opinion regard should be had to the authority and reasons in support of each 
view and the one which has the strongest support should be followed.” (para 8)

Interestingly,  Sir  Sulaiman  delivering  the  judgment  of  the  Division  Bench  followed  the  view 
expressed by Mahmood, J. and emphasized, “The two considerations which justify the acceptance 
of the view of the disciples in India, are: First, that owing to the prevalent practice, the amounts of  
dower fixed in this country are often unduly high and beyond the means of the husband. To allow  



the wife the right of refusing to live with her husband, even after consummation, so long as any 
part  of  the prompt dower remains unpaid would, in many cases, where the husband and wife 
quarrel,  amount  to  an absolute  option to  the wife  to  refuse to live  with her  husband and yet 
demand a maintenance allowance. This would dislocate domestic life. Secondly, under the Anglo-
Mahommedan Law as administered in this country a suit for restitution of conjugal rights though  
brought for the enforcement of a right under the Mahommedan Law, is in the nature of a suit for  
specific  performance,  and there is  accordingly  a certain amount  of  discretion in  the Courts of  
justice which can impose a condition of previous payment of the dower debt, or, at any rate a  
portion of it, in the decree.” (para 9)

Sir Sulaiman, thus, decreed the suit in the husband’s favour on two grounds:

1. That the dower amount fixed is usually beyond the financial capacity of the husband to 
pay, therefore, allowing wife to refuse to cohabit with the husband solely on grounds of 
non-payment of her dower and yet demand a maintenance allowance will be unfair. This 
will also disrupt the family.

2. That since the remedy in a suit for restitution of conjugal rights is in the nature of a suit 
for  specific  performance,  the  Courts  enjoy  discretion  to  impose  a  condition  on  the 
husband to pay part of the dower amount if not the whole amount.

Further,  the  view  expressed  by  Mahmood,  J.  was  considered  as  authority  by  Sulaiman,  C.J. 
because it had been followed for nearly 40 years (before the  Anis Begam) case and had been 
followed by all the High Courts in India, except Oudh.

• Mohammad Yasin v. Rahmat Ilahi:
The question debated in this case was whether the opinion of the two disciples of Abu Hanifa 
was to be preferred to the opinion of the master The Full Bench was of the view that Mahmood, 
J.’s observation that the opinion of the disciples was always to be preferred was obiter and did 
not bind the Court. Justice Wali Ullah considered Abdul Kadir to be a judgment per incuriam#; 
he pointed out  that “the principle of  stare decisis  was not  applicable  to a case where the 
decision was based on an erroneous view of the law if the reversal of the old view of the law 
would not unsettle transactions entered into on the faith of the pre-existing law.” (para 11)

Considering all the above precedents, the Court in  Rabia Khatoon found favour with the view of 
Mahmood, J. which according to the Court had been accepted as the correct view for 75 years (at 
the time of the Rabia Khatoon judgment). The Court acknowledged that a contrary view had been 
expressed in Mst. Noor Bibi v. Pir Bux but it was “not consistent with progressive thought and has 
not found acceptance in the Courts of India except Oudh.” (para 12). Thus,  Noor Bibi  was duly 
disregarded.

On the duty of the husband to maintain his wife

• Mst. Badrulnisa Bibi v. Mohammad Yusuf#:
“It was held that the word “neglect” in S. 2 of the 1939 Act, implied willful failure, and the words 
“has failed to provide”, though not happily worded, implied an omission of duty. Where the wife 
through her own conduct led the husband to stop the maintenance, the Court would not allow 
dissolution of marriage for that would be giving her a benefit- if benefit it could be called- arising 
from her  own wrongful acts.” (para 15)

It was held in Badrulnisa Bibi that where a wife was wrongful in her own conduct, there would be 
no duty on the husband to maintain his wife; in such a case, it cannot be said that the husband 
“has failed to provide”. 

Badrulnisi Bibi was quoted with approval in the present case.



• Zafar Hussain v. Akbari Begum#:
The Learned Judges followed the decision in Badrulnisa and held that “The plaintiff for no valid 
reason has refused to live with her husband and to perform her marital obligations. That being 
so, it must be held that the defendant husband was not liable to maintain the plaintiff as there  
was no duty to maintain.” (para 16)

The judges in the abovementioned case reaffirmed the principle that S.2 (ii)  does not cast an 
absolute duty on the husband to maintain his wife in all cases and that failure in that duty would not 
be a ground for divorce, especially if the wife herself was at fault and was the real cause of the 
husband refusing to maintain her.

The judgment in Zafar Hussain found favour with the Learned Judges in Rabia Khatoon.

• Fazal Mahmud v. Mst. Umatur Rahim#:
The case of Fazal Mahmud followed both Badrulnisa and Zafar Hussain and held, “Under the 
Mahomedan Law no wife can claim maintenance unless she resides with the husband and is 
ready to perform the marital duties.” (para 17)

The aforementioned precedent was affirmed in the present case of Rabia Khatoon.

4. Legal Reasoning:

1. Whether a Mohammedan wife has a right to refuse to go to her husband if her prompt 
dower  is  not  paid  even  though  the  marriage  had  been  consummated  with  the 
consent of the wife before the date of the refusal.

The Court drew heavily from the judgment of Sulaiman, C.J. in Anis Begam:
“If the decision in Abdul Kadir were to be held as bad law it would not only create uncertainty in law  
but also disturb the domestic peace of Muhammedan families throughout India. According to one 
school of Mahomedan law a Muhammedan wife governed by Hanafi law has the right to refuse to  
go to her husband even after the consummation of marriage with her consent if her dower remains 
unpaid, but it  would be dangerous to adopt this view at the present time having regard to the 
prevalent practice and the modern conditions of life. The Courts of law, as was pointed out by Sir  
Sulaiman, have certain discretion in this matter because a suit for restitution of conjugal rights is in  
the nature of a suit for specific performance and it is open to the Court to impose conditions on the  
husband to ensure the right of the wife to secure her prompt dower.” (para 12).

The Court thought it fit to impose conditions on the husband in a suit for restitution for conjugal 
rights where the prompt dower is not paid but maintained that non-payment of dower could not be 
pleaded by the wife as a ground to refuse cohabitation and dissolve her marriage.

2. Whether a Muslim husband has an absolute duty to maintain his wife under Section 
2(ii) of the Dissolution of Muslim Marriage Act, 1939.

“The two grounds upon which dissolution of marriage was sought were (a) that the husband had 
neglected or had failed to provide for her maintenance for a period of two years, and (b) that he  
habitually assaulted her or made her life  miserable,  which conduct amounted to physical  ill  
treatment.” (para 14)

S.  2(ii)  of  the 1939 Act  allows  a  Muslim wife  to  dissolve  her  marriage on certain  grounds 
including “that the husband has neglected or has failed to provide for her maintenance for a  
period of two years” and cruelty.



“There is no right in the wife to refuse to live with her husband after the marriage has been 
consummated with her consent. So long as she keeps herself  away without the fault of the  
husband she has no right to claim maintenance from him. If maintenance is not provided by the  
husband on account of the wife’s wrongful refusal to live with him he cannot be considered 
guilty of negligence in maintaining her.” (para 18)

The  Bench,  speaking  through  Judge  Uniyal,  held  that  the  husband  had  not  erred  in  not 
providing maintenance to the wife where this (non-payment of maintenance) was the result of 
the wife’s misconduct. No guilt could be attributed to the husband in such a case.

    5. Conclusion:
(i) A Mohammedan wife has no right to refuse to go to her husband if her prompt dower is not paid 
even though the marriage had been consummated with the consent of the wife before the date of 
the refusal.
“If the decision in Abdul Kadir were to be held as bad law it would not only create uncertainty in law  
but also disturb the domestic peace of Muhammedan families throughout India.” (para 12)

(ii) A Muslim husband does not have an absolute duty to maintain his wife under Section 2(ii) of the 
Dissolution of Muslim Marriage Act, 1939.
“If maintenance is not provided by the husband on account of the wife’s wrongful refusal to live  
with him he cannot be considered guilty of negligence in maintaining her.” (para 18)

   C. COMMENTARY

A disappointing aspect of the judgment is the grounds on which the decision rests. The judgment 
follows the approach of Justice Mahmood in Abdul Kadir; it is worth-noting that in Abdul Kadir the 
preference was given to the view of the disciples than that of the master Imam Abu Hanifa. 

Noted jurists Prof.  David Pearl  and Prof. Werner Menski have observed,  “In the wife’s appeal 
case, we find a very detailed judgment, which makes interesting comments about the nature of  
juristic law making in Muslim law, traces the development of the relevant law and also refuses to  
open up this question afresh. The reasons are obviously of a social nature, rather than grounds  
based on Muslim jurisprudence.”

On comparing the legal position in Pakistan, we find that in the case Rahim Jan v. Muhammad# 
having facts and issues similar to Rabia Khatoon, the court discussed in detail the case of Abdul  
Kadir  and concluded that the comments in that case regarding wife’s right to refuse cohabitation 
following non-payment of dower are obiter.# Kaikaus J. held at pages 134-135:
“I  do  not  find  any  principle  of  justice  or  reason  by  which  the  right  of  the  wife  to  refuse  the  
performance of marital obligations on account of non-payment of prompt dower may come to an 
end by her once surrendering herself.”

At p. 136: “even after consummation the wife retains the right to refuse the performance of marital  
obligations till the prompt dower is paid.”

Finally, at p. 137: “It is true that unless she makes a demand for her prompt dower the husband is 
entitled to conjugal rights, but if a demand for prompt dower has been made and the dower is not 
paid, the refusal of the wife to live with the husband would be justified even though this is not  
assigned as the reason of her refusal. The husband being in default is not entitled to the exercise 
of conjugal rights and the failure of the wife to live with the husband cannot be a wrong.”



Another case from Pakistan may be cited which adopted the ratio of  Rahim Jan.  In  Nur-Ud-Din 
Ahmad v. Masuda Khanam#, it was held by Rahman J., at page 248:  “…The wife is under the 
Muhammadan Law entitled to refuse herself to her husband until and unless the prompt dower is 
paid to her. This right she can exercise even when residing in the house of her husband. Indeed all  
authorities on Muhammadan Law are unanimous on the point that the right to maintenance cannot  
be defeated if the wife has demanded her prompt dower and the husband has not paid it to her.” 
The Court quoted various authorities on this issue, including the Hedaya, Baillie’s Digest and an 
Indian  case  of  Najiman  Begum v.  Serajuddin  Ahmad Khan.#  The  1946  judgment  of  Najiman 
Begum does not find mention in Rabia Khatoon. 

A case as old as 1880 is available with references of Islamic texts that a woman may indeed refuse 
to reside with her husband on account of non-payment of her mehar. The case is Wilayat v. Allah#.  
The Bench speaking through Straight, J., “…we are of opinion that the views propounded by Aboo 
Haneefa should be followed, and that a woman entitled to dower, that is "maujjil" or "prompt" may,  
even  after  consummation or  valid  retirement,  deny her  husband access  to her  person or  her 
society, if it remains unpaid. Dower, it must be remem- bered, is the woman's right and she may  
decline him the use of her person in order to enforce the man's pecuniary obligation to her… It  
may  be  added,  that  passages  will  be  found  favouring  the  opinion  we  have  expressed  in  
Macnaughten's Muhammadan Law, ed. of 1870, p. 281; Bailie's Imameea, p. 73 (the plaintiff being  
a Shia); and Grady's Manual of Muhammadan Law of Inheritance and Contract, p. 246.” (para 1)

Thus, we find that the Islamic Law on this point is actually in favour of the woman and to the extent 
that Rabia Khatoon and earlier judgments have overlooked case laws and the Sharia Law, are 
judgments per incuriam. 
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